




SECTION 1031 STATUTE 

"No gain or loss shall be recognized on the exchange of real property 

held for productive use in a trade or business or for investment if such real 

property is exchanged solely for real property of like kind which is to be 

held either for productive use in a trade or business or for investment." 

SOME CLARIFYING DEFINITIONS 

"Exchange" does not (only) mean trading one for another, as with 

baseball cards. Exchange means divest yourself of one investment and 

replace it with another. 

This can be done in four ways: 

1. )SIMULTANEOUS. Straight-up trade, one property for another,

with or without Boot on either side.

2.) DELAYED. Sell one property and, within 180 days, buy 

another one. 

3.) REVERSE. Buy your new property and within 180 days, sell 

your existing property. 

4.) CONSTRUCTION. Build or rehab a new property and then sell 

your existing one. 

"Real property" means the type of investment property involved. 

Section 1031 no longer covers personal property investments such as art 

works and airplanes. But it does include, in my opinion, the "personal 
property" that is part of the real property investment, such as refrigerators, 

furniture, and washers and dryers. 

"Like kind" means that the new property is real estate, and 

"is to be held" means that the new property will also be held for 

productive use in a trade or business or for investment. 



SECTION 1031 RULES 

The "rules" of Section 1031 are not written down somewhere that you 

can go and read them. 

Rather, they have evolved, from the statute, from IRS Revenue 

Rulings, and, to a lesser extent, from Private Letter Rulings. 

And, as the various positions of the IRS were tested in the U.S. Tax 

Court and the Federal District Court by the taxpayers, a generally-accepted 

body of rules have come into existence. 

Here are 10 of them. 

One. Both properties must be business or investment properties. 

For your Relinquished Property this means that you must have 

owned it and used it for a sufficient period of time to establish its identity 

and character as a business or investment property. Usually, the time 

period is more than 1 years. 

For your Replacement Property, it has no identity or character when 

you acquire it, except that it is "to be held for productive use in a trade or 

business or for investment." 

To fully qualify for the Section 1031 Exchange, you must then actually 

hold it for productive use in a trade or business or for investment. 

The holding period is at least a year and a day, and at least two tax 

years. 

Two. Replacement Property price must be equal to, or greater than, 

the sales price of the Relinquished Property. 

Three. All of your Net Sales Proceeds from the sale of your 

Relinquished Property must be used in the purchase of your Replacement 

Property. 



Four. The name that goes on the deed when you receive title to the 

Replacement Property must be the same name that was on the deed that 

transferred title of the Relinquished Property. 

Five. The date that you sell the Relinquished Property is called the 

Exchange Date, and you have 45 days to identify in writing to your QI a list 

of the possible properties that you will purchase as your Replacement 

Property. 

You have three choices of how to do this. 

First, you can identify up to 3 properties without regard to the value of 

each and without regard to the total value of all three together. 

Second, you can identify as many properties as you want, as long as 

the total value of all of the properties is not more than 200% of the value of 

the Relinquished Property. 

Third, you can identify as many properties as you want without regard 

to value, as long as you end up closing on enough of the properties to 

represent 95% of the total value of all of them. 

Six. Within 180 days after the Exchange Date, you must close on the 

purchase of your Replacement Property. 

Seven. You cannot sell your Relinquished Property to, or purchase 
your Replacement Property from, or swap properties with, a person related 

to you, a "related party," without having certain restrictions imposed. 

A related party is your spouse, brother, sister, child, grandchild, 

parent or grandparent. 

A related party also includes a corporation, partnership, LLC, or 

similar business in which you own more than 50% of the interest. 



Eight. You cannot have actual receipt of, constructive receipt of, or 

control over, the Net Sales Proceeds from the sale of the Relinquished 

Property. 

The Net Sales Proceeds must be held by the QI. 

The QI is a totally unregulated entity. There are only 6 states that 

have bothered to place any requirements, such as bonding or insurance, 

but no licensing or monitoring in any way: NH, VA, WASH, NEV, COLO, 

CAL, and MAINE. 

PA doesn't have to because they don't recognize Section 1031 in 

their State tax laws. 

Nine. You claimed Depreciation on your property each year that you 

owned it and operated it as investment property, 27.5 years for residential 

real estate and 39 years for commercial real estate. 

When you sell, there will probably be Basis still in the property that 

has not been claimed as Depreciation. You have two choices for what to 

do. 

First, you can actually continue to claim Depreciation on this property 

even though you no longer own it. Identify it on your Depreciation 

Schedule as "Section 1031 Relinquished Property Basis." 

Your second choice is to add the Undepreciated Basis, called your 

"Transferred Basis," in the Relinquished Property to the newly-created 

Depreciable Basis in the Replacement Property and add the new asset to 
your Depreciation Schedule. 

Either way, you must tell the IRS what you decided to do. This is 

called "making an Election." 

When you file your next Form 4562, Depreciation and Amortization, 

check the box that says, "Election Made Under Section 1.168(i)-6T(i)." 



Ten. There is a mistaken belief that one of the Rules of Section 1031 

is that the new Mortgage on the Replacement Property must be at least as 

much as the Mortgage that was paid off at the closing on the Relinquished 

Property. 

This is not correct. 

You can add your own cash for all or part of the additional funds 

needed. 

But if you do not add cash, the new debt created will be at least equal 

to the debt paid off just because that's the only thing that will work. 












